
INTERMOUNTAIN POWEA SERVICE COAPOAATION 

October 5, 2004 

Mr. Richard Sprott, Director 
Utah Division of Air Quality 
150 North 1950 West 
P.O. Box 144820 
Salt Lake City, UT 84114-4820 

Dear Mr. Sprott: 

RECEIVED 

OCT 0 8 2004 

Holland & Hart LLP 

DAQC-1255-2004 (Proposed Settlement Agreement, September 14, 2004) 

Enclosed please find the Acceptance of Settlement Offer signed on behalf of Intermountain 
Power Service Corporation ("I PSG") in the captioned matter. As· noted in the September 14, 
2004 Proposed Settlement Agreement ("PSA"), acceptance of the offer within 30 days of 
receipt of the PSA resolves the enforcement issues described in the PSA. We should note 
that IPSC received the PSA on September 16, 2004. 

As we explained in our meeting with Division of Air Quality (DAQ) staff on September 30, the 
process of securing the check for payment of the proposed civil penalty (as discounted) will 
take a few weeks, given the required internal processes. Accordingly, the check in the amount 
of $28,712 for payment of the discounted proposed civil penalty will be delivered to the DAQ 
by the end of October 2004. 

IPSC is agreeing to the PSA in order to resolve the issues raised in the PSA and to devote our 
time and resources to operating the facility in compliance with permit conditions and other 
requirements. Having said that, however, we emphasize that we have significant concerns 
with the mechanical nature of the PSA's proposed civil penalty assessment. 

DAQ staff explained to us at the September 30 meeting that the proposed civil penalties were 
calculated using a computer program, and that the DAQ does not have any flexibility to make 
adjustments to those amounts based on case-specific circumstances. For example, the 
program factors in facility compliance history for the last five years. In this case, IPSC had 
three very minor violations at the same time about four years ago, resulting in a $900 penalty 
($300 per violation). Further, I PSG had not had any violations prior to those minor ones for 
over 13 years. The computer program, we were told at the September 30 meeting, does not 
distinguish between very minor violations and violations which adversely affects human health 
or the environment in factoring in prior enforcement history. Not only do we think the program 
inflated the penalty amounts because it did not identify the past violations as being minor in 
nature, but we are concerned that any future violation at the facility within the next five years 
would result in grossly disproportionately inflated proposed civil penalties because it would not 
take into account the minor nature of the violations at issue here. 
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Both the statute and the DAQ's civil penalty policy clear1y contemplate that the DAQ has 
discretion in proposing civil penalties in response to a violation. The mechanical use of a 
computer program to calculate proposed penalties combined with the refusal by the DAQ to 
consider any case-specific circumstances is, we believe, an abdication of that discretionary 
authority. We do not disagree that computer programs are useful in setting proposed 
penalties; however, we also believe that the DAQ should be willing to consider case-specific 
circumstances that the computer program does not account for. 

We strongly urge the DAQ to reassess how it uses the computer calculations in setting 
proposed civil penalties to allow for the use of discretion to adjust those proposed penalties in 
specific cases as circumstances and equity warrant. 

As the final part of this letter, I certify that, based on information and belief formed after 
reasonable inquiry, that the statements and information contained in this document are true, 
accurate, and complete. Should you have any questions, please feel free to contact Mr. 
Dennis Killian of my Staff at (435) 864-4414. 

Sincerely, 

-~W·~ 
George W. Cross 
President & Chief Operations Officer and Responsible Official 

~81/BP:jmj 
\?Attachment 

cc: Eric Tharp 
Jim Holtkamp 
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State of Utah 

Department of 
Environmental Quality 

Dianne R. Nielson, Ph.D. 
£1rcu1iVr Dircrmr 

DIVISION OP AIR QUALITY 
Riclwd W. Sproll 

Di,-rl'lor 

OU.,.ES. WALKER 
Gov~rnor 

GAYLE F. McKEACHNIE 
u~ut~nant Go•emr~r 

GWC 
SEP 1 6 2004 

DAQC-1255-2004 
Site ID 10327- b-1 

September 14,2004 

SENT VIA CERTIFIED MAIL NO. 7002 0510 0000 6392 2553 
Return Receipt Requested 

George W. Cross, Responsible Official 
President & Chief Operations Officer 
Intermountain Power Service Corporation 
850 West Brush Wellman Road 
Delta, Utah 84624 

Dear Mr. Cross: 

Re: Proposed Settlement Agreement in the matter of Intermountain Power Service Corporation 
Millard County, Utah 

Intennountain Power Service Corporation (IPSC) operates an electric utility generating facility located at 
850 West Brush Wellman Road, in Delta, Utah. 

On March 30, 2004, an inspector of the Division of Air Quality noted the following: 

1. fifty-five observations on the Dust Collector Daily Monitoring Reports for group 1 and 2 
baghouses had missing data; 

2. the semi-annual monitoring report for July 1- December 31, 2003, did not include data 
on an excursion (observed opacity) from the coal transfer #2 dust collector 5; and 

3. deviation reports for the deficiencies listed above were not submitted within 14 days. 

The inspector infonned IPSC representatives that conditions ll.B.8.b. l(ill)(4) and II.B.9.a.l(IIIX4) of the 
Title V permit require the observation of each applicable emission point (group 1 and group 2 baghouses) 
to be doeumeiited by the observer; condition 11.B.8.b.3 requires summary information on the number, 

r.., • :: 
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duration and cause of excursions and the corrective actions taken to be included in the semi~annual 
monitoring report; and condition l.S.2.c requires notification of any deviation from permit requirements 
within 14 days. 

On May 13,2004, the Division issued a Compliance Advisory to IPSC. On May 19, 2004, IPSC 
responded to the compliance advisory. Based on lPSC's response to the Compliance Advisory, the 
Division detennined tha.t IPSC was in violation of conditions II.B.8.b.l(lll)(4), II.B.9.a.I(III)(4), 
U.B.S.b.3, and l.S.2.c of the Title V permit dated August 8, 2003. 

Section 19~2~1 15 of the Utah Code Annotated provides that violators of the Utah Air Conservation Act 
and/or any order issued thereunder may be subject to a civil penalty of up to $10,000 per day for each 
vjolation. Based upon our civil penalty policy, we calculated a preliminary civil penally for the above 
lis led violations of $35,890.00. The monetary amount of' the Division's settlement offer specified.relow 
is derived from a pre~established schedule of penalties, which takes into account, among other factors, the 
magnitude and severity of the violation, cooperation of the source, as well as the prior history of 
violations at the facility. All parties we deal with, whether private, commercial, or govemmental, are 
treated similarly in the settlement process. Settlement offers are based on the evaluation of the same 
factors and criteria in all cases. The Division acknowledges that the violations on March 30, 2004. were 
corrected by providing training sessions with the personnel involved. 

If you are interested in settling this violation, we are authorized to offer settlement in accordance with the 
Division's setUement policy as follows: 

l. Payment of a reduced civil penalty in the sum of $28,712.00. Payment of a civil penalty 
precludes further civil prosecution for the above-described violation against the named source. 
The Division retains its authority to take enforcement actions based on any and all violations not 
specifically ~described above. 

2. In the event any further violations of air quality regulations occur, the Division may consider the 
violation described above in assessing a penalty for the subsequent violations, in accordance with 
the provisions ofUAC R307~130. 

3. Entering into this setUement shall not constitute an admission of violation of the air quality rules, 
nor shall it be inferred to be such an admission in any administrative or judicial proceeding. The 
described violation will constitute part of the source' s compliance history for any purpose for 
which such history is relevant to the Division of Air Quality. 

This letter constitutes an offer of settlement and is not a demand for payment. We will be glad to 
consider any information you wish fo submit related to the alleged violations. The agreement reflects a 
reduced penalty for early settlement of this matter. 

If the above terms are acceptable to you, sign and return a copy of this letter and a check in the sum of 
$28,712.()(), which reflects the reduced penalties. made payable to the Utah Division of Air Quality, at the 
letterhead address. 

You may write or call to request a settlement conference with a member of the Division's compliance 
staff listed below. A conference must be scheduled within twenty (20) days of your receipt of this 
settlement proposal letter. If you request such a meeting this settlement offer is immediately revoked. 
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If we do not hear from you within twenty (20) days of yoa~r receipt of this settlement proposal letter, we 
will assume that you are not interested in resolving this rraatter as outlined above and will refer the 
violation to a formal enforcement process. Please call De:bbie Olson at (801) 536-4055 if you have any 
further questions regarding this matter. 

RWS:DO:aj 

cc: Central Utah Public Health Department 
EPA Region VTII, Carol Smith 

Acceptance of Settlement Offer 

J have read the above settlement and agree to the terms a111d conditions of this offer. 

Name: Georq~ vJ · Cro-ss 

Title: Pr~~oltnf ~ c.o.D ' 

srt/f.!ff{))~ tofs/oy 
Date 

cL-t'35) '&1-L/- '-l'H1 
Telephone Number 

Enclosures: Penalty Calculation and Criteria 
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llltah Division or Air Quallty General '" 'Penally 'U<"""~"' 

IS<llll"to: Pow~r Serrice Curpora llon I 
I SID No. I(IJZ7 IHPV: yes 

::~1!·-i.i iCiass: A 
' • 1 Date: Mnrd> JO, ZOOd I Home 

Tub!•!: GravJiyC rlt.,rla ~:D), .., "'" •'!}, ProbabfJil), Odialtelyll) I
' ..... , 

~=.;!.!...~=:.r:..::==:.._-~._-.. -..... v- .. of-th-e-v-lo-la-tl_o_n---------·~ ~~~~~f 1~:& Daily 

~Ci~blion!...._ _ _ _ ~~~-~~or~Enn~llii_~Resul~lin~:l~niE~IcesJI~· "~·~-IJ-~- ~- ~-- (~~~1~;-~~ Gnovlty 
condition D.B.8.b. l(lll)(4) and II.B.9.a.Hm)(4) for not 

ITill~ V penni I doted Augu~t 8, 
1
2004,-2700010001 

I daily uu•y '"uun• and 2 
lbORimus.es (55 . : had rrissln~ datA) 

lcondilion D.B.3.b.3 for not iocluding the observed opacity 
j{CX•"wsion) from !he: coal trails fer f2 dwt collector 5 on C I 
December 2003, on the semi-annual monitorin& report. 

condilioD I.S.2,c for Ml ,,;ruin~ lhe DAQ of dcviaitODS 
from pcnnit wilhin 14 days (55 missing 

14 
C 

1 
~ ••u•~• 13 difT~nl days + I deviation 
report for'" ·1 report). · 

tGc: 5 History of vio,lllllons wlthlnthe last fi_\1& (6) years'/_ ~r 'd" In Category __., I d 
, ot lhe same ru)8 within the last live (5) yeal3? Enter 'd" In Category ~ 

I Table l: A n .. c-~nfo 
ll!conomlc: Benefit 

Other 

Tolal Penalty 

Gravity Criteria 

EPA "BEN" Model 

ntM.· u. nil 'Cflllected 

SEP • 1 """"'"" i 
I Early I Redudian (20~) • 

Gc 1 , Was the vlolatfon a rem1tl of excess • andfor 
I<OJ Answer "nc" Jf the violation Wlll nat !he result emissions, rq>articg, or ~her 
I (I> Answtr ''p<lssibly" If • miiiClr reponing or other problem occurred, but"" emb!iom were involved 
I<~) Answer''probably" lh reporliag or other problem ocrum:d which in~olved emissions 

~(3) Answer ' · If • pennii i'CJ)Oitio~ or "'"' ' ' ' ' "" '' tproble.m occurred i11volving eflli.Isions 

Gc 2. WBR it" wll~l "' knowlnq vlolaUon? 
l(cil lulswer "no~ If the vio'llltor obviously did not know !hat the action or inaction constilul<d a >]alation? 

Answer "possibly" If the violalor should ba>t: know 
1(2) Answer ''probably" If the viollltor lilt:ly knew 
{J) Answer ' If the ylolator deady 1m..,. 

IGc 3. Was lhe v iolator 

I<~> Aniwa- "no,. 
Answer "possibly~ 

<~? Answer "probably" 
(3) Answer 

' In 1 the violation? 
If lbe violation was corrected as soon as the violator learned of it ldy. 
If the violation was comcced in a less timely and cooperati~ fashion 2-7 days. 
If lbe violator attempted to correct the problem, but did not correct it 8-30 days 
](the ' iolalor did no! allemJJI lo CQJTl:cl 1he problem > JO days. 

Go 4. Wor. !he violalion B re511l ol lmoro oe r ooa mtion or lnedeouete mai 

(0) Anower "nd' If the ~iolalor was following .an acceptable 0 &. M plan 
Answer "possibly" If the violator was following an 0 &. M plan that was nO! adequate 

(2) Answer "probably" If the violaiOI' did n01 ha.ve an 0 dt M pl:111 

0 0 0 

0 0 0 

I 0 0 

!(J) Amwer . r .. If tllc ·"·I no1 hnYC an 0 & M plan u.n d the viol::uion was clr:arly u. rerult o1 1mproper 0 & M 

Gc 6 . Did th e vloiBior bene!il 

(0) Answer "no" 
( I) Answer "pm•ibly'' 
(2) Answer "probably" 
(Jl Anower · 

·lrom 
Jf the violaror clearly did not obtain any ecooomic benefit (less than SS,OOO) 
If lbe violalor may have beneliled 
lf the violator benefited, bullhe benefit is not quontifillb~ 
Jflhe economic benefil 10 the violotor ill nunnlllin t.l~ (usc B.EN Pro!mlm) 
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_1±19.00 S24.119S.OO 

$449.00 $449.00 

- $§89.00 $8.246.00 

. 
. ~00_.00 $2.500.00 

53.987.00 SlS,890.00 

$7.178.00 

$21,712..00 
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R307-130. Goneral Penally Polley 

mor -1 30·1 Scope. 
Thl:~ policy provides guidance to the eKecutlve secrelary of lhll Air Quality Board In negolfaUng wllh air pollution 

sources penaHies for consent agreements to resolve non-oomplfance situaUoM. It is designed to be used to 

determine a reasonable and appropriate penally tor the violations based on the natura and extent ol the violations, 

consldomUon of the economic benefit to the sources of non-compliance, and adjustments lor specific drcumstances. 

R397-]30·2. Cateoorles, 
VloJaOone are grouped In lour general calegories based on the potential for harm and the nature and extent ol 

the violations. Ponaltv r11nlleS lor each calellorv onu llsled. 

C'..Aie!)O!y A- $7.000 to $10,000 por day 
VIolations with nigh potential lor lmpect on public health and the environment including: 

(a) Vlolallons of emtasion standards and hmhalions ol NESHAP 

(b) Emission& oonblbuttng to non-anatnment area or PSD Increment exceedaences, 

.. (<:} Emias~ rosultlno ·in documented public health eltects ondlor environmental damaae. 

Cateoory B $2,000 to $7.000 por day 
Vtola11ons olltle Utah AJr Conservation Act, appiloable Mate and ledorel regulations, a11d orders to Include: 

(a) Signilit;ant levels of emies!ons resulting form lllolatloos of emission llmltaHon& or other regulation& which are not Category A 

(b) Substarlltal non-compliance with monitoring requirements. 

(c) Slgnlkant violations of approval ordolll, compliance orders, and consent agreements not within Category A 

(b) Significant and/or knowing violations ol"nollce ol Intent" and other notificaUon requirements. 

(e) Violations ol Aapor1inll roqulromonls 

Queoory c Up to $2.000 per day 

Minor vloiallons ol tile Utah Air Conservation Act. applicable state and federal regulations, and orders having 

no significant public health or envtronmentallmpaCito include: 

(a) Reporting vlolaUona 
(b) Minor violations of monitoring requiremenm, orders and egreemenlll. 

(c) Minor violations ol omission 6mttatlons or other reautatorv ronulremen'ls 

Catooory D Up 10 $299.00 
Violations ol speclllc provisions of which are considered minor to include: 

(a) VIolations of automobile emission standards snd requirements. 

(b) VIolation of wood·bumlng regtJiaHons by private lndMduals 

lc) Oven burning violations by prlvatttlndlvlduals. 
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